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Seattle, Washington; Friday, January 12, 2001

1:05 p.m
-- o0 Oo0 --
CHAl RMAN STEPHEN SM TH. W will now
be in open public session. |'m Stephen C. Snith,

chai rman of the Washington State Bar Association
Di sci plinary Board.

W are here for an oral argunment in the
matter of In Re Douglas Schafer, which is WSBA File
No. 9601244. This is an appeal fromthe
recomendations of the Hearing Oficer.

Prior to the beginning of the hearing and
the oral argunent, several nenbers of the
Di sciplinary Board wi sh to nake statenents for the
record.

M. Smth?

MR DQUGEAS SM TH  For the record,
I'"m Douglas Smith, a Disciplinary Board nenber.

| need to advise Bar counsel and counsel
for the respondent that quite sonetinme ago -- |
don't even renenber how long ago it was, |et alone

the date -- but it was quite sonetinme ago, when |
was at ny law office, M. Schafer called on the
tel ephone to ask, as | recall, for a list of the

Di sci plinary Board nenbers and their addresses and
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phone nunbers, or sonmething of that sort.
M/ secretary wasn't sure whether that
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information coul d be disclosed and asked ne to take
the call, which | did. | discussed with M.

Schaf er what he wanted and why he wanted it, and in
the course of the discussion we started to talk in
general ternms about |awer disciplinary matters and
how t hey were processed and how | ong t hey took.

And in the course of that general
conversation, M. Schafer, | recall, disclosed that
he was the grievant in a conplaint against Judge
Grant Anderson of Pierce County, and | recall
saying at that point that | didn't even know at
that tinme that there was a grievance pendi ng
agai nst Judge Anderson nuch less that a stipulation
had been agreed upon and was to be presented to the
Board, which obviously | would hear. And at that
point | basically discontinued the conversation
with M. Schafer, who indicated that he had only
called to talk about matters in general.

Fol | owi ng that conversation, | contacted
the counsel for the Disciplinary Board to report
that this conversation had occurred because |
thought it was inportant that soneone other than
nyself be aware of it. And | believe that

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 4

pronpted -- Ms. Shankland, the attorney to the

board, | believe, wote a letter to both
di sciplinary counsel and M. Schafer or M.
Schafer's lawer. | honestly don't renenber for

sure that it was witten or what it said.

| don't believe this affects ny ability
to hear this case in any way. | did recuse nyself
in the Gant Anderson matter but not because of
this conversation but for other reasons that do not
apply to this particular case. But | thought that
it was inportant that | advise counsel if they were
not aware of it so they had a right to inquire of
me, or whatever, if that's what they chose to do.
It's ny understanding that you know about
it anyway but |'mnot sure of that.
CHAI RVBN STEPHEN SM TH.  Thank you.
MB. GRAY: |I'mChristine Gray, Bar
counsel in this natter.
| just think I should state for the
record that | was nade aware of this by M.
Shankland. | don't recall the details of whether
it was an e-mail or a letter but | was nade aware
of it, and | certainly have no objection or concern
about M. Smith participating in this matter.
MR NEWAN: | have no comment.

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 5

That's fine with ne.

CHAI RVAN STEPHEN SM TH.  You' d
better tell the court reporter who you are.

MR NEWAN M nane is Shawn
Newran. |'mcounsel for the respondent, M.
Schafer.

MR BLINK: For the record, ny nane
is Terry Blink and | amgoing to recuse on this
case.
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MR JOHNSON: Al so for the record,
ny nane is Roger Johnson, citizen nenber, and |
al so amgoing to recuse on this case.

MB. KLEIN. |'mColleen Klein and |
respectfully recuse on this matter.

CHAI RVAN STEPHEN SM TH.  Counsel ,
the ground rules are as follows: You each have 20
m nutes per side. You may reserve, if you wish. |
hope you will try to keep as closely as possible to
the time limts. | will take into account that
nmenbers of the Board usually do ask questions and
sonetines very nany of them so | will try to keep
that in mnd.

W can proceed.

MR NEWVAN. Thank you, Chairnan

Smth. M nane is Sean Newman. |'mrepresenting

WEBA/ SCHAFER ARGUVENT 1/ 12/ 01 Foot of Page 6

Doug Schafer in this case in this matter. |'man
attorney fromd ynpia.

I would first like to reserve five
m nutes rebuttal tinmne.

I want to begin with telling you how
inmportant this case is. This is a situation where
you have an attorney, Doug Schafer, who is
acknowl edged as exercising what was norally right
to do, which was to blow the whistle on a corrupt
judge, that judge being forner Pierce County
Superior Court Judge Grant Anderson. And as you
know fromthe materials | have in front of you
here, in a landmark decision the state suprene
court renoved Judge Anderson fromthe bench based
on information provided by ny client.

M/ client is an attorney. He has been an
attorney for 22 years. Like many of you, he's
worked in large practices. He's solo right now
He has no disciplinary history.

| do want to briefly reviewthe facts. |
know that the information is volum nous. | see M.
Horne's book there. You have quite a bit of
material in front of you, solet nme just try to, as
they say in the sports world, hit the highlights.

The hi ghlights involve a nunber of

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 7

pl ayers. The players include ny client, M.
Schafer, and at the tine in 1992 Attorney Anderson,
who eventual |y becane a superior court judge. M.
Ander son, as you know, was a trustee for an estate
and he exploited assets fromthat estate for his
own benefit with the help of a client of M.
Schafer's naned Bill Hamilton. The exploitation
was to the detrinent of the ultinate beneficiary, a
public hospital district in Ilwaco, Washi ngton.
The exploitation exceeded $1.5 mllion.

M. Hanmilton in 1992 came to M. Schafer
to set up a corporation, to set up a shell for a
particul ar arrangenent to be funneled through. The
arrangenent was the sale of a bowing alley that
was an asset of the estate. The sale was far under
val ue of the estate. In the discussion with M.
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Ham lton, M. Hamlton said to himthat an attorney
by the nane of Anderson, who was just elected to
the court, was mlking the estate, that he was
getting a great deal on this bowing alley, and at
that point intime M. Schafer said he did not want
to hear any nore.

He set up the corporation. That's his
only involvenent. He did not negotiate the deal on
the bowing alley or do any other work.

WEBA/ SCHAFER ARGUMVENT 1/ 12/ 01 Foot of Page 8

MR VEATHERHEAD: Did M. Schafer
advise his client at that tinme pursuant to the RPCs
that he was limting his representation to a
specific task like that?

MR NEWWAN. If you don't mind, |'m
going to refer to M. Schafer. M understanding is
that he did not tell M. Hanmilton that the
limtation of his representation was solely on
formng the corporate body, but that's all he did.

MR SCHAFER If | could
answer -- this is Doug Schafer -- M. Hanmlton
testified under oath on three occasions in Judge
Anderson's case that he had al ready nmade his deal
wi th Anderson and he was coming to ne solely to
formhis corporati on because he knew he could get a
good deal. | don't charge a lot.

And he nade it very clear to nme that he
had his deal, he just needed a corporation. He
needed a corporate shell and the corporate papers,
which is what | did. He was not seeking ny
i nvol venent or advice at all concerning the
acquisition of the bowing alley.

MR WVEATHERHEAD: Did you advise M.
Ham I ton, though, that you were so linmiting your
representation for purposes of his comunications

WEBA/ SCHAFER ARGUMENT 1/ 12/ 01 Foot of Page 9

to you? D dyou warn himat the tine that your
representation was limted to the fornmation of the
corporation and that there would be a privil ege
attaching only to statenents directly related to
the formation of the corporation?

MR SCHAFER Well, he specified To
me that ny engagenent was limted to formng the
corporation.

Ckay. Now if you want ne to recall what
was said eight years ago, | can't. | can't say
with certainty.

MR WVEATHERHEAD: Al right.

MR SCHAFER. But | can say nost
likely I didn't go through that fornmality. He's
soneone |'d known for years. He came to ne to do a
specific task, told me what he needed, and | did
it.

MR NEWWAN If | just may add, |
think it's inportant that it is undisputed that M.
Schafer did tell M. Hamlton when he got into
descri bi ng what eventually was the unl awf ul
arrangenent that he did not want to hear about
t hat.
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Let me just highlight again a coupl e of
points on the chronol ogy here. That was in 1992.

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 10

Anderson is elected judge. M. Schafer, who rarely
appears in court -- he's not a trial attorney, M.
Schafer's specialty is trusts and estates -- has a
case before Judge Anderson, the Barovic case. He
called Ham | ton up renenbering Judge Anderson's
nane. He calls HamIton up and says to Hamilton

i s Judge Anderson trustworthy? Hamilton says, as
trustworthy as any other attorney.

M. Schafer noves to recuse Anderson
citing this estate, this Hoffnman estate. He does
not cite any comuni cati ons between M. Hamlton
and M. Schafer. M. Schafer cites none of that.
Judge Anderson recuses hinself fromthe case

Anot her judge takes over, a Judge
Thonpson. Judge Thonpson unilaterally and
i medi ately renmoves Doug Schafer fromthe case.

M. Schafer goes to Judge Thonpson. And the reason
Judge Thonpson did this very sinply was because of
M. Schafer's reporting that Judge Anderson was
unethical, had a problem et cetera. Judge
Thonpson -- this was an el ection year | shoul d

say -- Judge Thonpson says, | don't want you in ny
courtroom You're out of here.

In response, M. Schafer tries to
comuni cate with Judge Thonpson and says, there's a

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 11

lot to this, there's nore to it. You should | ook
at the details, what | suspect, and the
comuni cations. Judge Thonpson does not want to
| ook at that. He does not consider it.

M. Schafer appeals to the court of
appeal s, and as part of that appeal files this --
now this notorious Affidavit or Declaration under
penalty of perjury where he does go into detai
about the communications with HamIton. The court
of appeal s reverses Thonpson on that issue. Now
that Declaration is a nmatter of public record
Anybody, the press, can pick that up.

As you well know, as a result of M.
Schafer's actions -- | think even the Bar agrees
here -- it was beneficial to society. Everybody --
in fact, there's one of ny exhibits here -- you'l
have to bear with me -- there's a -- | want to make
sure thisis it -- I'll hold that up -- it's clear
even the suprene court and the Bar Association
itself said, what M. Schafer did was beneficial to
society but the nmeans by which he did it was
i nproper because he violated the attorney-client
privil ege.

The question before you today is, can the
rules be interpreted in a way to justify norally

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 12

right conduct? Can the rules be interpreted in a
way to justify nmorally right conduct?
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And the answer to that question is, yes
and there's three ways you can arrive at that
conclusion. The first is a sinple common sense
approach of bal ancing of public policy. And I
woul d draw your attention to the recent California
case dealing with G ndy Gssias. That's attached --

just bear with nme -- it's attached to the response
of the respondent to the Bar Association's counter
statenent. It's a letter fromthe attorney in

California and an article on the Cssias case.

This wonan, very briefly, worked for the
i nsurance comm ssioner's office, found the
i nsurance conm ssioner in California was engaged in
ki ckbacks. She reported it. The Bar Associ ation
i nvestigated and concl uded that, we have determ ned
that Ms. GOssias' conduct should not result in
di scipline because it was consistent with the
spirit of the Wiistle Blower Protection Act. It
advanced inportant public policy considerations
bearing on the office of the insurance
conmi ssi oner .

CHAI RVAN STEPHEN SM TH.  Counsel

Stephen C. Smith. Could | ask you a question?

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 13

Do we have in this state a simlar
Wi stle Bl ower Act?

MR NEWAN We do. W have a
nunber of what are called Wistle Blower Anti-Slap
statutes. Let ne just point these out here

Rul es of Lawyer Discipline 12.11 tal ks
about communi cations to the Association, for
exanpl e, are absolutely privileged. Let ne nake a
coment here. |If you |ook at the Bar Association's
conpl aint here, one thing that's somewhat
interesting is they're claimng that every
comuni cati on nade by M. Schafer on this issue
violated the attorney-client privilege. And I'm
| ooki ng at page 11 of their counter statemnent.

If you | ook at the paragraph, they say,
respondent repeatedly violated RPC 1.6 by detailing
M. Hamlton's confidences and secrets to
prosecutorial authority. That included the Bar
Associ ation

Now, renenber, M. Schafer went to
everybody. | think he went to the FBI. He went to
the Bar Association, the prosecutor's office. Wat
he was concerned about, what he was notivated about
was there was a corrupt judge sitting on the bench
making life or death decisions and he felt as an

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 14

officer of the court that he needed to take action
and have this guy renmoved. And he was renoved

But to answer your question, M. Smth
there are a nunber of nandated reporting
requirenents. RCW4.24.510 is called the Anti-Slap
statute whereby people are encouraged -- the public
policy behind that statute is to encourage
citizens, including attorneys, to report
m sconduct. |If they believe there's m sconduct
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occurring, they have a duty, they have an
obligation to report. And if you do, even if
you' re wong about the m sconduct, ultinately
you're protected. You cannot be sued. There's a
qualified immunity under the statute. 'l let
that stand for what it stands for
But let ne just enphasize this point here
about the Bar Association's allegations here. Wat
they're saying is every conmunication that M.
Schafer nade, whether it was to the Attorney
Ceneral's office, the prosecuting attorneys, the
FBI, the IRS, even the Bar itself, reporting on
this msconduct was a violation of the rule
And if you let that stand there is nothing an
attorney can do. An attorney cannot seek gui dance
Wien you go to the Bar Association and

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 15

say, listen, | have a situation. | have a judge.

I have a client. The client just told ne that the
judge is taking bribes. Do | have an obligation to
report? But the Bar Association wants you to
penal i ze Doug Schafer for comng to themw th that
information. That's in their pleadings.

So there's three ways to cone to the yes
concl usion on the question of can the rules be
interpreted in a way to justify norally right
conduct ?

Again, first, the comon sense approach
Look at the Cssias case. Read that letter. It's
very inmportant. That wonen in that case and M.
Schafer ironically were paired up in national nedia
attention on this issue of what does a
consci entious | awer do?

How can you fulfill your obligation under
the RPCs, which is the second way you can reach a
yes -- let's ook at the RPCs here

MR VEATHERHEAD: Can you clarify
for me? Was it necessary to reveal the client
confidence to nake the case agai nst Judge Anderson?
Wul d it have been possible to achi eve what M.
Schafer was trying to achieve in the matter of
Judge Anderson wi thout quoting M. Hamlton?

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 16

MR NEWWAN. Let ne first answer --

wel I, you know, one of our defenses is that there
was no confidence or secret because the --
VMR VEATHERHEAD. | understand that.

MR NEWWAN:  You understand t hat
argunent, okay.

MR WEATHERHEAD: But assuning there
was, what |'mjust asking you is really nore
factual than theoretical

Couldn't M. Schafer have gone to the
Judi ci al Conduct Commi ssion with public records
that he got and wi thout repeating to the public or
to the press or anybody el se what M. Hamlton had
told him just used those records to support his
claimthat an investigation of then Judge
Anderson's work as a trustee shoul d have ensued?
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MR NEWWAN |'Il just give a
prelimnary answer and | et himanswer the rest.

The sinple answer is no. Renenber, when
he went public with the Declaration under penalty
of perjury, that notivated an attorney here in
Seattle to contact himand say, oh, by the way,
Anderson i s taking kickbacks fromHamlton in the
formof paynents for a Cadillac. That would have
never come out.

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 17

In fact, what's interesting is the Bar
Associ ation says that, well, M. Hamlton suffered
because of disclosure by M. Schafer of these three
things, that Hamlton said that Anderson is mlKking
the estate, Hamlton said that he's getting a heck
of a deal on this bowing alley, and | think the
third thing is sinply that Hami | ton said that
Ander son was runni ng for judge.

Those are the only things. And the
danmage done to -- and this may be off the answer --
I nmean, I'Il let himanswer the rest of this -- but
t he danage done to Hamilton -- and | think you' ve

seen the MKenna case or you' re considering the
McKenna case -- M. Hamlton is a guy who works --
works. Wien | say that, nmnipul ates attorneys.

He's a guy that, as the suprene court said, worked
with Anderson to rip off this estate

But I'll let M. Schafer answer nore
directly whether or not he coul d have achi eved the
sane objective without disclosing those two or
three facts.

CHAI RVAN STEPHEN SM TH.  Before you
answer, since we're supposed to be having ora
argunent here, do you want himto answer the
question?

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 18

MR WEATHERHEAD: | want himto have
the full opportunity if he wants to

CHAI RVAN STEPHEN SM TH.  It's just
we are supposed to be having an oral argunent on
the record before us.

But go ahead, M. Schafer, but answer
directly and I don't want to hear a | ot of
extraneous stuff.

Ckay. Counsel is doing a fine job.

MR SCHAFER Al right. | think
the quick answer is, | felt the need to disclose
all the material, relevant, substantive infornmation
that woul d be hel pful to the authorities to do
their job, basically.

On the question of in hindsight can we
specul ate that had | reported 75 percent of it the
result woul d have been the same? | don't think so
and | think it's disproven by the fact that even
though | disclosed everything to the Bar office,
the Bar office exonerated himw thin about two
nmonths after they started looking into it.

It's al so disproven by the decision by
the first panel fromthe Comm ssion on Judicia
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Conduct. Wien they sat through the five-day
hearing, they were not told anything about ny

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 19

interaction with Hamlton in 1992. They concl uded
that it was not a very serious infraction and that
it nmerited only a four-nmonth suspension from
office. It was the suprene court that reviewed the
entire record, quite possibly read the newspapers
that ultimately concluded that he was too di shonest
to be a judge.
It's hindsight and we'll never know.

MR NEWAN | don't know how much
time | have left.

CHAI RVAN STEPHEN SM TH. Wy don't
you wrap it up

MR NEWWAN Al right. As |
i ndi cated, the two other ways you can arrive to the
yes concl usion on the question of whether or not
the rules can be interpreted in a way to justify
noral ly right conduct are by |ooking at the rules
t hensel ves, obvi ously.

You | ook at the spirit of the rules. The

preanbl e, which |I have on one of these boards

here -- let me see here -- | think it's this next
one here -- the preanble, | think you need to --
woul d ask you to carefully read that. It has sone

interesting points, the first being that |awers as
guardi ans of the |aw

WEBA/ SCHAFER ARGUMENT 1/ 12/ 01 Foot of Page 20

You know, as |lawers -- and | know sone
of you here are not |lawers -- but we're often
referred to as officers of the court. W're
guardians of the law. W're not slaves to clients
whet her they want to engage in illegal or
potentially illegal conduct, which gets to the
third way you can justify it by reading 1.6. It
says, if a lawer reasonably believes that the
client is engaged in a crine, that |awer can go
beyond the attorney-client privilege. And
reasonably believes -- and | know sone of you are
scholars on the RICO issue. Well, you have an
i ssue here where potentially M. Schafer was
i nvol ved as an instrunment in acconplishing an
illegal purpose, which was ripping off a poor
hospital district in Ilwaco over a nmillion dollars

I'"'mgoing to close ny first half here by
just looking at the RPC preanbl e here which says
that not every situation which a | awer nay
encounter can be perceived. And certainly this is

a situation -- | wonder if it has ever been
perceived by this panel or the Bar Association
before, perhaps -- not every situation which a

| awyer may encounter can be foreseen, but
fundamental ethical principles are always present

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 21

as guidelines. Wthin the framework of these
principles a |l awer must with courage and foresight
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be able and ready to shape the body of the lawto
the ever-changing rel ationships in society.

I, again, ask you to carefully consider
what happened in California in a very simlar
situation, the Gssias case, where the Bar
Associ ation there found that even though she
supposedl y breached attorney-client privilege, that
she fell within the spirit of the rules and was
honoring the nost inportant role an attorney has in
society, which is not only as guardian of the |aw
but to help preserve the integrity of our judicia
system

I''massuming ny 20 nminutes are up

MR CULLEN. M. Newnman, Dave
Cullen. | have another question for you

In the materials that were subnitted
there was sonme reference to the idea that
preserving the integrity of the judicial system
sonehow trunps the duty to the client with respect
to confidentiality. | mean, | think that's one of
the legs of M. Schafer's defense here.

MR SCHAFER  That's correct, yes.
MR CULLEN. But you're al so arguing

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 22

that there's another elenment or another leg to the
defense, and that is that even if you don't argue
for that point, he still can defend his conduct
based on the existing rul es?

MR NEWVAN. Based on the existing
rules as witten. And let ne nake this point, M.
Cul | en.

The Bar Association wants to take a very
strict reading of the attorney-client privilege,
1.6, that it's absolute, there's no exceptions.
There are exceptions, obviously, within the rule
itself. Beyond that, you go to the preanble, which
I've just read, which said that these rules are
guidelines. Attorneys are to have the courage and
foresi ght to shape the body of Iaw

As you know, as |lawers, we all know you
read a statute in the context of the title. Let's
say, if you're looking at the RCW you read it in
context -- you have to read that 1.6 in context.
And what the preanble does is set forth the spirit
of the rules. And what M. Schafer did was act in
good faith within the spirit of the rules and as an
officer of the court.

| don't know M. CQullen, did you have a
foll omup question?

WEBA/ SCHAFER ARGUMVENT 1/12/01 Foot of Page 23

MR CULLEN: | kind of did

In the findings at the hearing, the
di stinction was nade between the client giving you
i nformati on about conduct that the client has
al ready done, being right or wong, or whatever
versus the client who conmes to you and says, you
know, I'mgoing to rob the Bank of Anerica next
week and here's how | plan to do it, which are two
entirely different things with respect to the
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confidentiality concept. The one is confidentia
and the other clearly is not.

And in this case the way the facts
develop, isn't that part of M. Schafer's case,
too, that sone of what he was disclosing was future
conduct ?

MR NEWWAN. Well, let's put it this
way. Sore of what he was di sclosing was an ongoi ng
crine or fraud, that's our position. Qur position
is that let's say you have a client that cones and
says, yeah, | just robbed the bank and | gave the
noney to ny brother. Well, isn't that an ongoing
crine, concealing stolen property -- and |'mnot a
crimnal |law expert -- but the question here is
that you had a situation where there wasn't a
finite event. Sonebody doesn't cone in and tel

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 24

you, M. CQullen, as an attorney, that | nurdered
Joe two weeks ago. | need you to defend ne.
That's not the way it works.
The way this works is that M. Hamlton

cane in and said, you' ve got a guy, Attorney
Ander son, who's going to becone a judge, who's
mlking the estate. He's going to give ne a great
deal. And it ends up over tinme that deal, it
wasn't ended, it was an ongoing fraud to the
detrinent of this hospital district in Ilwaco. And
as | said it was, in essence, 1.5

MR CULLEN. So the Hearing
Oficer's distinction between past conduct versus
future conduct you dispute?

MR NEWWAN. No, we don't dispute
his interpretation that a past wong is protected,

whereas -- our point is that if it's an ongoing
crine or fraud -- that's the question | think that
the Hearing Oficer didn't directly get to -- if

it's an ongoing crine or fraud does an attorney
have an obligation to disclose?

MR HAYTON. Coul d you give ne,
pl ease, all of the reasons why you think it was an
ongoing crinme or fraud?

MR NEWWAN  What were all the

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 25

reasons?

MR HAYTON: Al of the facts that
support this record, the persistence of crimna
behavi or .

MR NEWWAN. Al right.

MR SCHAFER. Can |?

MR NEWWAN |'Il let himanswer
that question, if you don't mind.

MR HAYTON. | don't care.

MR NEWWAN. | nean, you have al

types of things dealing with condom niumsales to
nmenbers of M. Anderson's own law firm that kind
t hi ng.
But go ahead.
MR SCHAFER Wiat 1'd like to say
is that | think -- and |I've been a | awer for 22
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years -- | think nost difficult decisions are
deci ded based upon general broad policies. And
we're dealing with the broad policy of when shoul d
a | awyer speak out in order to prevent a crinme from
happening? Now, that's how !l read it.

| read it broadly. | don't read it by
pi cking at the words. You know, as | read it with
ny background, not as a crimnal |awer but as a
busi ness | awyer, you prevent a crine. Wll, you

WEBA/ SCHAFER ARGUMVENT 1/ 12/ 01 Foot of Page 26

prevent a crinme when you keep the bad guys from
getting anay with it, when they're forced to give
back the noney.

You know, when sonebody has defrauded an

estate --

CHAI RVAN STEPHEN SM TH.  Coul d you
try to directly answer his question? | think his
question was very specific as to the ongoing -- and

I don't nean to interrupt you but I'mtrying to
keep this --

MR SCHAFER I'Ill try to be very
specific.

I quickly could see just by adding up the
real estate transactions and the bowing alley
transaction that the estate had $2.4 mllion in
proceeds. | could see that the inventory filed a
nmonth before it was cl osed declared the estate to
be a sumtotal of 900 and sone thousand dol | ars.

| could see there were hig differences.

I could see that the sane day that the real estate
transaction on the bowing alley was cl osed that
bot h Anderson and Hamilton signed an excise tax
Affidavit saying it was a $508, 000 deal and the
very next document recorded in the auditor's office
was the $900, 000 Deed of Trust from First

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 27

I nterstate Bank.
And | had ny client, who had told nme the

nonth before that -- gratuitously he just said
that, | made a five figure contribution to Gant's
canpaign. | don't recall if it was the superior

court or the suprene court canpaign. But he
vol unteered to show how cl ose he was to Anderson
that he had nade a five figure contribution

It was not disclosed anywhere. | had a
nunber of bits of information that there was a
public hospital that appeared to be out well over a
mllion dollars that it still couldn't recover

You know, there were appearances of significant
crine. Wwen | went to the Departnent of Licensing
to look at the tine share registration files | was
told there were no files, even though there shoul d
have been a shelf full of files.

There were a nunber of things that
warranted great suspicion. | went to the Attorney
Ceneral's office first, one of ny first calls. |
thought it was a public charity. | later went to
the prosecutor's office, went to the FBI. To ne it
was clear that there was tax evasion. | went to
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the IRS crimnal investigation division and |
understood that they later did an audit. | don't

WEBA/ SCHAFER ARGUMENT 1/ 12/ 01 Foot of Page 28

know the detail of all that. You know, to ne there
was obvi ous serious nisconduct.

Now a | ot evolved in February as | was
nmeeting with various authorities. M initial
t hi nki ng was ranpant self-dealing in spades. The
tineshares that were doled out to 20 people in his
close circle of friends the nonth before he took
the bench, all for a third of what nmenbers of the
public were paying for those tinmeshares. [|'m
t hi nki ng ranpant sel f-dealing.

| have a background in trusts and
estates. | taught the subject at UPS | aw school in
the md-'80s and |'mthinking, this is just
outrageous. But | don't have a background in
crimnal lawand | don't think in terms of R CO and
sone of these crimnal things on a regular basis.

So it wasn't until | started going to
sone of the |law enforcenent authorities and
thinking nore about it that | thought -- and, of

course, the first thing everybody asks is, why are
you doing this? So | felt the need to explain why
I was doing it. It was because of a comment that
was nmade to ne three and a half years earlier.

So by md-February | decided | needed to
disclose this stuff. | needed to paint the full

WEBA/ SCHAFER ARGUMENT 1/ 12/ 01 Foot of Page 29

picture for these fol ks so they can see what's
going on here and why I'minvolved in this. So by
m d- February | decided, |'ve got to tell them and
I did.

CHAI RVAN STEPHEN SM TH.  Are there
any ot her questions?

MR BONNELL: | have a question.
Barry Bonnell, citizen nenber.

Can | ask M. Schafer --

MR SCHAFER  Sure.

MR BONNELL: You nentioned just now
that this whole thing was precipitated by a comrent
that was naybe three years before. Wen | |ook at
the Rules of Professional Conduct 8.3, it has the
word "pronptly" in there.

Govi ously you snelled a rat because you
told himyou didn't want to hear anything about it.
Wiy didn't you speak up at that point and advise
your client that he should stay away from any
deal i ngs that m ght be suspect and get invol ved
with Attorney Anderson at that point?

MR SCHAFER My answer is, he's a
sophi sti cated busi ness person. He's been executor
of a large estate hinself. He made the coment,
I"'mgetting a good deal on a bowing alley. Well,

WEBA/ SCHAFER ARGUMENT 1/ 12/ 01 Foot of Page 30

what's a good deal ? Does that nean it's a
fraudul ent deal ?
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I had never heard of G ant Anderson.
nmean, | didn't know him 1'd never spoken to him

MR BONNELL: You coul d have stopped
himat that point --

MR SCHAFER. Not because of the
good deal. |It's when he says, Grant Anderson is
about to becone a judge and I'mgetting a good dea
and |'mgoing to pay himback later, that | said,
don't want to hear about this.

Now at that point --

MR BONNELL: You didn't feel any
obligation to advise himto not go through with
that kind of a transaction?

MR SCHAFER Quite frankly, |
t hought nmy comrent, | don't want to hear about
this, is a pretty clear nmessage that | don't think
this is right and |'mnot going to be involved in
it.

He's not a fool. | mean, how nany
| awers are even going to step forward and say, |'m
not going to be involved init? | thought | was
sonmewhat courageous in just comng out with that
statenent and saying, | don't want to hear about

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 31

it. 1 don't want to be involved init.

But his comrent was the statenent of
potential future action, you know, | intend to pay
hi mback later in some way. So nothing had
occurred. | nean, | couldn't investigate anything
But at that point ny desire was just not to be
i nvol ved, and nothing at that point -- had there

been an investigation at that point, they woul dn't
have found anyt hi ng

| just felt, | just don't want to be
involved. | thought about it a fewtimes in the
next three years, but | was thinking three years
statute of linmtations on whatever the heck Bil
may have done. And it wasn't until | had anot her
client standing in front of that former |awer
then judge, when at that point | put two and two
together and said, he's the guy Bill was talking
about, and | think he may be corrupt.

So that's when | decided -- actually,
when | first made that connection, it wasn't a ful
three years yet and | thought I'd better let three
years go by. So it was three years and five nonths
later before | really started |looking into the
case, feeling that at |east then whatever ny forner
client, Bill HamIton, nay have done, woul d not

WEBA/ SCHAFER ARGUMVENT 1/12/01 Foot of Page 32

expose himto liability because the statute woul d
have run

But the other guy, the real bad actor, is
wearing bl ack robes every day. | found that
intol erabl e

MR NEWVAN. Just one very short

fol | ow up.

| would point out that M. Schafer's
establ i shnent of a corporation was a predicate to
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the illegal Cadillac paynents, the ki ckbacks, and
obvi ousl y when he established the corporate entity,
he was never told by M. Hamlton that he was goi ng
to use that as a vehicle to pay kickbacks to the

j udge.

M. Hayton, that nay answer your question
as well, what were the ongoing events? Certainly
the Cadillac paynents didn't happen until well
afterwards. And | would say anyone that is stil
keeping illegally-gotten gains froman enbezzl enent
or whatever you want to call it, that that's an
ongoi ng cri ne.

CHAI RVAN STEPHEN SM TH.  Thank you

Counsel for the Bar Association, M.
Gay?

MB. GRAY: Thank you

WEBA/ SCHAFER ARGUVENT 1/ 12/ 01 Foot of Page 33

Menbers of the Disciplinary Board, |'m
Christine Gay.

The conduct in this case is quite clear
WIlliamHam Iton, M. Schafer's client, went to him
in 1992 and nade sone coments to hi mabout why he
needed to get a corporation fornmed quickly. He
didn't disclose those conments when Judge Anderson
became a judge in 1993. He waited three years. He
waited until Anderson was naking rulings against
his client, rulings that he didn't |ike.

He began investigating in Decenber of
1995. He began investigating after the bowing
all ey sale was conplete. He began investigating
long after the last Cadillac payment was made in
May of 1995. He was told unequivocally by his
client not to disclose.

The nost significant fact here is that
when he di scl osed, he chose to disclose way beyond
what anyone coul d consider to be an appropriate
authority. He disclosed based on his own persona
opinion. He went public and he went to the press

Hearing Officer MIIs sat through four
days of testinony. Practically all of that
testinmony was testinony by the respondent, and he
revi ewed t housands and thousands of pages of

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 34

exhibits. This is a volum nous record. And he
produced a wel | -reasoned, careful, and thoughtfu
findi ngs, conclusions, and recommendati ons

Because of the proceedi ngs that have gone

forward during the course of this argunent, | just
want to rmake one point. You have asked certain
questions directly of M. Schafer. |t has not been

subj ected to cross-exam nation and has not been
subjected to testing by all of the exhibits and al
of the testinmony in the hearing. That is the
Hearing Oficer's role and that is one of the nany
reasons why you shoul d defer to the Hearing
Oficer's findings of facts in this matter
Hearing Oficer MIIls was very careful and very
t hought f ul

In his argunent, M. Newran has focused
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on a new i ssue that was brought up in the reply
brief about the California Bar's exercise of
discretion in the GCssias natter. | just want to
address it briefly.

The GCssias nmatter is a very different
type of matter than this one. In that case, a
governnent | awyer disclosed to a government entity,
a different branch, a legislative commttee, sone
wrongdoi ng by her boss, an insurance conm ssioner

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 35

the concept covered by a Wiistle Blower statute of
Cal i forni a which encourages discl osure of
governnent m sconduct to government entities.

And i ndeed Washi ngt on does have a Wi stle
Bl ower statute which encourages that. And that
statute -- we briefed the issue in our hearing
brief that was filed in July of this year, it was
not raised in the opening brief by respondent so
it's not inny reply brief here -- it wasn't raised
until the last one. So | encourage you to go to
our hearing brief to read the Wiistle Bl ower
section

But fundanentally, first of all, Doug
Schafer didn't disclose it solely to the
governnent. He disclosed it to the public and to
the press. That is a concept that is not covered
by the California Wistle Blower statute. It's not
covered by ours.

In this case, the Ofice of D sciplinary
Counsel and the Review Conmittee of the
Di sciplinary Board that approved this going to
hearing properly exercised their discretion to
aut hori ze charges in this case.

MR WEATHERHEAD: Les Wat her head.
If M. Schafer had cone to the Ofice of

WEBA/ SCHAFER ARGUMENT 1/ 12/ 01 Foot of Page 36

Di sci plinary Counsel and had said, here's what ny
client told ne, it's not a prospective crine, it's
a past crinme, but it involves another nenber of the
Bar, woul d he have been subject to discipline for
that discl osure?
MB. GRAY: | think that if M.

Schafer had just limted his disclosures to the
Conmi ssi on on Judicial Conduct and to the Bar
Associ ation disciplinary authorities, that there is
a substantial chance that the Ofice of
Di sci plinary Counsel and/or the Review Comm ttee
woul d have exercised discretion not to pursue that
matter.

But that --

MR WEATHERHEAD: But |' m asking

what the law required of him

| nean, obviously any prosecutor can
al ways choose not to bring charges and that's a
matter for individual discretion

But | guess |'m asking whether legally
it's the Association's position that he would or
woul d not have been subject to discipline had he
come to ODC and said, | think a fellow nenber of
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the Bar has commtted an offense, | know about this
through a comunication froma client that woul d

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 37

otherwi se be privileged, and | want to tell you
about it?

MB. GRAY: It is our position that
legally if he had disclosed the contents of what
his client told himto the Bar it falls within the
prohi bitions under RPC 1.6. But we mght well have
exercised our discretion if it had been limted in
the extent of the disclosure not to pursue the
matter.

MR CULLEN: Dave Cullen

Doesn't the Bar have a service, a kind of
a hot line if you have a tricky delicate, ethica
question that's maybe sonething that's happening
qui ckly and you don't quite know where to | ook or
you | ooked but you can't quite -- doesn't the Bar
provi de a service where you can call, at |east get
sone gui dance on where to do nore research or maybe
other people to talk to where you can get sonme
gui dance on what to do?

MB. GRAY: Absolutely. The Bar does
have an ethics hot line. Christopher Sutton nans
it currently.

But an attorney --

MR CULLEN. Wbuldn't there have

been an avenue that woul d have been available to

WEBA/ SCHAFER ARGUMENT 1/ 12/ 01 Foot of Page 38

M. Schafer when this whol e business arose and he
started to feel qual ms about what --

MB. GRAY: Absolutely, absolutely
that avenue woul d have been avail abl e.

MR CULLEN. To use that avenue, you
don't have to disclose your client's name or
anyt hi ng?

MB. GRAY: You don't have to
di scl ose your nane. You don't have to disclose
your client's nane. You don't have to disclose
actual words. You can ask it in any nunber of ways
and it's done all the tine.

M/ poi nt about the Gssias case is
California exercised its discretion under very
different circunstances. They didn't have sonebody
going to the press and --

MR HAYTON. Let ne follow up on Les
Weat herhead's point. This is Tom Hayton

I think what he's actually getting at is
Rule 8.3, and 8.3(c) -- 8.3 requires or allows,
anyway, disclosure of information to authorities,
both the Bar and to the judicial counsel. And then
it closes by saying, this rule does not require
di scl osure of information otherw se protected by
1.6, and | read that to say that it allows it.

WEBA/ SCHAFER ARGUMENT 1/ 12/ 01 Foot of Page 39

Wiat's wong with that interpretation?
MB. GRAY: | do not think that's an
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unreasonabl e interpretation. 1It's not the one that
I just gave the rule in answering M.
\Wat herhead' s --

MR HAYTON: | understand that.

MB. GRAY: -- question

But | also think it's a question that we
don't have to resolve in this case because there is
no question that M. Schafer went beyond the
appropriate authorities. There's no question that
he di sclosed far broader than to the Washi ngton
State Bar Association and to the Conm ssion on
Judi ci al Conduct.

M/ reading of 8.3(c) is that because 1.6
precludes unless there's a limted exception and
8.3 doesn't expressly permt it, that's the reason
why | interpret it the way | do. But | certainly
understand that argunent.

But that is not the case we have here.
Here we have a very broad di ssem nation of
i nfornation.

MR HAYTON. | think ny point is
that if this was an avenue for the dispensing of
information, at least it's an opportunity to

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 40

express M. Schafer's legitinmte concerns about a
bad judge. Surely we need to have sone place to
disclose that information -- well, naybe not
surely, maybe I'moverstating it -- but if there
was a vehicle, that would kind of help the process
would it not?

MB. GRAY: | certainly understand
that argurent.

And part of the whole issue that's been
briefed in this case, there are substantia
questions in balancing the very valuable rule of
confidentiality against other public interests.
That's why there is debate about the proper
paraneters and the proper exceptions to RPC 1.6.

These are very difficult questions. They
are very close calls and is one of the reasons that
when there is an issue that arises, one should | ook
to the rules for guidance

But one of the points that | have tried
to nake in ny brief and nowin ny argunent is that
the situation that we have in this case isn't a
cl ose call precisely because there is no question
that M. Schafer is trying to achieve a | audabl e
result. There was |legitinmate concern about Judge
Anderson's conduct. But he went far beyond what
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anyone coul d consi der reasonabl e, necessary, or
appropriate in naking his disclosures.
MR WEATHERHEAD: Les Wat her head
agai n.
Except that M. Schafer thought that it
was reasonabl e and necessary, evidently.
I's that what this boils down to?
MB. GRAY: He nust reasonably
believe that, and it is our position that no | awyer
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reviewing his ethical obligations and reviewi ng his
client's rights and consi derati ons can reasonably
believe that it's appropriate for himto nake
di scl osures to the press based upon his own
personal opini on
MR CULLEN. Dave Cullen again.
I think follow ng up on that sane

concept, | was inpressed in the findings with the
nunber of places that M. Schafer nade his
di scl osure -- because | counted nine of themfrom

the Pierce County prosecutor's office to the
Tacoma News Tribune and everything i n between,
including the IRS -- which brings ne to ny
questi on.

Is part of the Bar's notivation here the
fact that none of the earlier bodies to whom

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 42

di scl osures were nade really got a chance to
process the infornati on before he was onto anot her
one, before he was onto another one, so that it
al nost takes on nore of a vendetta appearance than
a reasonabl e attenpt to root out some corruption?
MB. GRAY: It is certainly clear in

the record and it's a very salient fact that
t hink you point out.

At the time that M. Schafer went public
and to the press in April the matter was stil

pendi ng at the Conm ssion on Judicial Conduct. It
was still pending at the Bar Association. It was
sill pending at the Pierce County prosecutor's

office. M. Schafer had no information that wasn't
still pending at the IRS and the FBI. The only
pl ace that had i nformed himthat they were not
going to pursue the matter was the attorney
general's office. But yet he felt that he wanted
to take this matter public

And, yes, indeed there is a finding by
the Hearing Oficer that his notives in April were
partly personal and selfish. He wanted to
vindi cate hinself after having been renoved from
the Barovi c case by Judge Thonpson. He was naking
an appeal not on behalf of his client -- he

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 43

testified that that appeal was not nade for his
client's benefit -- and in his brief he says that's
why it was represented by sonebody el se by that
tine -- he nade this appeal to vindicate hinself,
Judge Thonpson havi ng renoved himfromthe case,
and to put in the public record the infornation
that he had gat hered about both his client and
Judge Ander son

So | think you point to a very salient
fact of what the situation was in April of 1996
when he went to the public and to the press.

MR VEATHERHEAD: Ms. Gray, let ne
ask you what might be an unfair question -- if it
is, I'l'l let you duck it -- but are you famliar
with the Association's position in the matter of
Phillip Egger on this protective order that was
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heard this norning?

MB. GRAY: | amfamliar with the
matter in that | have read the briefs, and it nay
be inappropriate for me to nake any argunent
rel evant to that since those parties aren't here.

MR WEATHERHEAD: No, |'m not asking
you to argue their case. |'mnot participating in
that matter but I'mfamliar with the argunents.

And what | thought | heard the

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 44

Associ ation saying in that case was that there are
certain instances in which courts, hearing
officers, we should find that there are social
interests that outweigh the attorney-client

privil ege.

| didn't think | was confused about this
question about whether sonething trunmps Rule 1.6,
whi ch i s reasonably unanmbi guous on its face, unti
| heard the Association quote what | thought was
that argurent.

And I'mwondering if you're able to
either differentiate that or correct ne as to a
m sunder standi ng | m ght have about the
Associ ation's position in Egger?

MB. GRAY: | did not attend the
argunent and obviously | didn't nake the argunent,
but I think I can answer it to this extent.

I think the Association's position is
entirely consistent in that there is a bal ance
between the valuable rule of confidentiality
between attorneys and their clients and public
interest. In 1.6, that balance is spelled out in
the rules by delineating certain exceptions: To
prevent a future crime, to report to the tribuna
m sconduct by a fiduciary. The public interest
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balance is in that rule. And the argunent rel ated
to the Egger case is that that balance is al so
represented in a different rule, in that case, in a
particul ar subsection of RLD 2. 8.

But what | think the Association is
saying is that the suprene court has exercised its
authority to bal ance those interests and has cone
out with these rules in both cases

MR WVEATHERHEAD: If that's within
our purview, if we can hear all that and nake those
bal anci ng determ nations, why should we reject an
argunent that says that all of these statutes
agai nst corruption on the bench and encouragi ng
di scl osure of wongdoing, and all these other
things that M. Schafer was notivated by, why
shouldn't we be free in this proceeding -- and I'm
not eager to doit, I'll be plain about it -- but
why aren't we free?

If the Association takes that position
that Rule 2.8 conjures up reasons for this
bal anci ng, why don't these statutes create simlar
reasons for the balancing as M. Newran woul d have
us do?
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MB. GRAY: It is not our position
that the rules permt the D sciplinary Board or any
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|l awer to do their own bal anci ng.

Wiat | amsaying is that the supreme
court rules reflect its balancing, its bal ancing of
the two conpeting interests, and it's reflected in
those rul es

And goi ng sort of one by one, for
instance, the Wiistle Blower rule, there is
bal ancing in that |egislative enactnent that
protects certain aspects of it. And, again, |
woul d encourage you to read our brief on the
Wiistle Blower statute. But it clearly does not
anticipate any protection beyond disclosure to
governnental authorities.

CHAI RVAN STEPHEN SM TH.  Can |
follow up just for a second?

MR WEATHERHEAD: Sure.

CHAI RVAN STEPHEN SM TH.  So do
understand the Association's position that as far
as the nine entities that M. Cullen tal ked about
assunming that eight of them appear to be
governnental entities, that the real problem and
the real violation here is when M. Schafer went to
the press? Because would you concede or do you
agree that his reporting of the alleged m sconduct
of Judge Anderson to the FBI and the IRS and the
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Pi erce County prosecutor and the attorney general
and the Commi ssion on Judicial Conduct and the Bar
Association -- and |'mprobably mssing at |east
one -- was at least within the spirit of the rules
of reporting misconduct to a governnental entity?
MB. GRAY: Actually, | disagree with

that position.

I have obviously focused on the
di sclosures to the public and the press because
it's by far the sinplest aspect of this case. But
let's talk about the FBI and the Pierce County
prosecutor's office

If you interpret the Wistle Bl ower

statute to say, well, if you're reporting to a
governnent entity -- and the prosecutor is clearly
a governnment entity -- wongdoi ng by your client,

well then every crimnal |awer whose client cones
in and confesses would be free to go to the
prosecutor and say, ny client just told me that he
committed this crine in the past and |'mtelling
you that and I'm protected by the Wistle Bl ower
statute.

That's an absurd result. W all know
that that's not intended by either the Wistle
Bl ower statute or by the Rules of Professiona
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Conduct. W don't want every crimnal defense
attorney to go report his client and his
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confessions to the prosecutors.

And in this case, simlarly, M. Schafer
shoul d not have reported to the prosecutors
coments that his client nade to himthat m ght
expose his client to any investigation or to any
prosecuti on.

CHAl RVBN STEPHEN SM TH.  So we're
back to the only proper authorities that he could
have reported to were the Bar and the CIC?

MB. GRAY: Weéll, we have not
conceded that that was appropriate but we have
certainly conceded that we m ght have exercised
di scretion not to pursue the matter if he had been
so circunspect. But he was not circunspect in any
way, shape, or formin this case.

MR DOQUGAS SMTH. This is Doug
Smith. | want to nake sure | have the facts
straight.

It's nmy understanding -- and | definitely
want you to correct ne if I'mwong, that's why I'm
asking you the question -- that there were no
disclosures to the nedia until after the appellate
Decl aration was filed dealing with the appeal from
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Judge Thonpson's ruling.

Am |1 correct so far?

MB. GRAY: You are correct so far.

MR DOUGAS SMTH.  And am| correct
in what | read that either in M. Schafer's
testinmony or in sone pleadings that he has filed,
that he said he did that to vindicate hinself, as
you al ready nentioned, and al so for the purpose of
having it in the public forumso that the nedia
woul d pick it up?

MB. GRAY: Yes, in essence that's
correct.

MR DOQUGAAS SMTH. Wrds to that
effect.

Before that Declaration was filed, to
whom had he disclosed what M. Ham Iton had told
hi n? Not just suspicions of wongdoing, to whom
had he disclosed what M. Ham |ton said?

MB. GRAY: Wiat M. Hamilton had
said to himin 1992?

MR DOUGLAS SMTH Right. As
opposed to, | think Judge Anderson's a crook.

G her than that?

MB. GRAY: Right. He had disclosed
it -- | nmay forget sonebody -- but he had discl osed
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it to the attorney general's office. He had
disclosed it to the FBI, to the IRS crim nal

i nvestigation division, the Pierce County
prosecuting attorney's office, to the Washi ngton
State Bar Association discipline authorities, to

t he Conmmi ssion on Judicial Conduct discipline
authorities. He had disclosed -- | don't know for
a fact -- but he had definitely contacted the
hospital that was the beneficiary of the estate. |
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do not know whether the record indicates that he
di scl osed the comment to them But he had
dissemnated it broadly within governnenta
agencies prior to that tine.

And 1'd like to point out one fact about
the April disclosures, which is his testinony about
those April disclosures nmakes it clear that he
di sclosed to the newspapers later in the day on the
sane day that he had filed the public filling on
the Barovic appeal, and in essence his testinony
indicates that he filed it publicly in the Barovic
appeal partly so he could boot strap it and then
disclose it to the press. That was part of his
purpose in putting it in the appeal papers without
a protective order, w thout redaction, just put it
out there conpletely before the public and the
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press.

Because |'ve been taking up a fair bit of
tine in answering your questions, |I'd like to just
point out two quick things before | wap up.

ne is, I'd like to point out M.
Schafer's attitude toward the Rule of Law, the
Rul es of Professional Conduct as evidenced by his
testinmony and his briefs. In his reply brief at
pages 9 to 10 he tries to justify his disclosures
to the press, and he says that in response to the
assertion that 8.3(b) calls for reporting judicia
unfitness to the appropriate authority, he submts
that in the face of an upcomng judicial election
the electorate is an appropriate authority, and the
nmeans to report judicial unfitness to the
el ectorate is through the news nedia. He then
makes it clear that he would do it all again.

He had asked that a particular exhibit be
distributed to you all so that you could refer to
it during oral argunent today. The exhibit that
was distributed to you, | presune, is Defendant's
Exhibit D4. 1In that, on the | ast page, on page 4,
his attitude toward the Rule of Law and the Rul es
for Professional Conduct as guidelines for a
| awer's behavior is quite apparent.
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He refers to a noral authority and noral
rightness. And then he refers in the second
paragraph on page 4 of Exhibit D4 to norally
bankrupt | awers who need the assistance of the
witten rule.

Respondent thinks that he is norally
superior and that he, rather than the suprene court
of Washi ngton, should have the prerogative to set
the rules. He has nade it clear in his briefs.
He's nade it clear in his testinony. He would do
it again. He would disclose his client's
confidences and secrets if his client told himhe
had bribed a judge. He would disclose his client's
confidences and secrets if his client told himhe
had nol ested a child. He would do it again
newspapers and all



17
18
19
20
21
22
23
24
25

© oo ~NO O WNPR

NNNNNNRRPRRRPRRRLRRRER
ORWNRPOO®ONOUNWNERO

© o ~NO O WNPRE

NNNNNRRPRRRERRRERRRE
REWNRPROOOWMNOUNWNLERO

W urge this Board to adopt the
t houghtful, bal anced, and wel | -reasoned fi ndi ngs,
concl usi ons, and recomendati ons of Hearing O ficer
MIlls.

If there are any further questions, |I'd
be happy to entertain them |If not, I'll take ny
seat .

CHAI RVAN STEPHEN SM TH.  Counsel
you have five mnutes, and pl ease keep it to that.

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 53

MR NEWWAN. Thank you. Let ne just

follow up on a couple of points.

In order to rule against M. Schafer, you
have to take a strict constructionist viewof 1.6

M. \Weat herhead, you nentioned a case
have no famliarity with, but nost jurisdictions
| ook at the policy behind the rules. You read them
all in the context. You read themin the context
of the preanble, that an attorney has to have
courage, which as we all know is the nost inportant
virtue in our society. Wthout courage, you nmay
believe in honesty, but if you don't have the
courage when the rubber hits the pavenment to stand
up and say, the judge is a crook, there's a problem
here, soneone needs to do sonething

And M. Smith, your point is well taken
as to where he went. | think both Messrs. Snmith,
you nmade that point. He first tried to go to Judge
Thonpson and say, you know, | was w ongfully
excluded. You don't |ike ne because | say one of
your colleagues is a crook. Let ne explain

| don't want to hear it.

He appeals. He filed with every public
agency, as Ms. Gray indicated, that he could think
of, the FBI, AGs office. Nobody did anything.

WEBA/ SCHAFER ARGUMENT 1/12/01 Foot of Page 54

He did that before he filed the appeal
before it was a matter of public record. | think
that's inportant, because in their pleadings --
again, Ms. Gray is contradicting her own
pl eadi ngs -- again, the Association's counter
statenent at page 11. They woul d have you
believe -- and, M. Cullen, | think you nade the
point of, well, couldn't he call the hot |ine?
I"ve called the hot line. [|'msure many of the
attorneys here have called the hot line in
questi onabl e cases

But if you read what they're charging
here, they say, respondent repeatedly violated RPC
1.6, 1996, by detailing Hamlton's confidences and
secrets to prosecutorial authority, including the
attorney general's office, the Pierce County
prosecuting attorney's office, the FBI, the IRS, to
disciplinary authorities, the Conmi ssion on
Judi ci al Conduct, the State Bar Association

Including the State Bar Association. |Is
that what he's being penalized for, for reporting
what a client told him which nay or nmay not be a
secret or confidence, what he found out after the
fact, what he found out based on his own research
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which resulted in the state suprenme court for the
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first time in history renmoving a sitting superior
court judge for corruption? |s that what we're
here today to do, to penalize this person, to
penal i ze a whistle blower --

MR HAYTON. Let ne interject here

Do you think that M. Schafer is being
penal i zed for revealing to any third parties the
results of his own independent investigation?

MR NEWWAN: | believe that without
the results of his own independent investigation
and the infornmation which notivated it, which was
the trigger, which was the of f-hand comment nmde by
Ham I ton, indeed, yes. The answer to the question
is yes. | think he is being penalized, obviously,
for those --

MR HAYTON. So had his report to
t hese various bodies, and including the press, been
limted to I, M. Schafer, have done sone
investigation and | find the followi ng data, that
we woul d be here today?

The hypot hetical obviously is revelation
of a body of information excluding the
attorney/client privilege material. |If it were
just that, would we be here today?

MR NEWWAN:  Well, of course, |
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think the answer is no. | nean, there had to be a
violation or alleged violation of those rules for
us to be here today.

But your question goes to, would the
authorities or would the reports, could he have
done this w thout referencing what M. Hanilton had
told hin? Could he have done --

MR HAYTON. | gather you say no to
that ?

MR NEWWAN:  Yes, the answer to that
question is no.

MR DQUGAAS SM TH:  Counsel, let me
ask you this.

Let's assune that an attorney is
consulted by an el derly wonman about drafting her

will, and in the course of routine questioning it
cones up that she has a son. And she says to the
|l awer, | don't want to | eave anything to ny son

however, because ny son has confessed to ne that
he's the mass murderer who actually killed all
those worren that you' ve been readi ng about.

Can the | awer start going around and
telling everybody that he knows who the rea
crimnal is because his client told hin?

MR NEWAN It's a past cring,
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though. And | think the distinguishing factor here
is that we are naintaining that this was an ongoi ng
enbezzl ement, an ongoi ng cri ne.
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Can an attorney? The answer to that
question is no, | would think.

MR DOQUGAAS SM TH. But when M.
Hamilton told M. Schafer what he did about the
deal with the judge, wasn't that supposed to be a
done deal by what your client just told us?

MR NEWWAN. No. Al that M.
Ham lton told him again, was that he's getting a
good deal on the bowing alley, he'll get paid back
sonmewhere down the line, | want you to set up this
shel|l corporation to facilitate the deal. 1 don't
want to hear anynore. See, that's all he knew at
the time.

Based on the research and information
provi ded by another attorney, he |earned that that
shel | corporation that he had set up was being used
to funnel kickbacks to Anderson in the form of
Cadi | ac paynents. That wasn't known at the tine,
it was known | ong afterwards.

MR DOUGLAS SMTH. But by the tine
that M. Schafer -- and this is a factual issue and
I"'mtrying to clarify, as | did with Bar counsel --
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by the tine that M. Schafer started naking
di scl osures to people, wasn't everything that
Hamilton had told him whether or not it was a
future crine when he told him wasn't it by the
tine he disclosed it a past crine?

MR NEWWAN.  In 1996 --

MR SCHAFER | did not know at the
time.

CHAl RVAN STEPHEN SM TH: M.
Schafer, 1'mgoing to be very -- unless you want
himto answer --

MR SCHAFER  Ckay.

CHAI RVAN STEPHEN SMTH.  -- | don't
want - -

MR NEWWAN:. | guess the answer to
that question is, was M. Hanmilton's involvenent in
the -- let's use the word conspiracy to rip of the
hospital -- had that ended? And | think the answer
to that question is no. The noney still had not
been returned to the hospital district, $1.5
mllion. 1It's like a bank robber. | gave it --
you know, still has the noney.

MR DOUGAS SMTH. Wl l, you still
have the noney but the crine is done. It's not a

crine to keep the noney. The crine is stealing the
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noney. It's a different crine when you receive
stol en property.
Ckay, | think you've answered ny
questi on.
MR NEWWAN. Maybe | did. | don't
know.
MR WEATHERHEAD: | have one bri ef

question, if | may.
Counsel for the Bar points out that RPC
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1.6 says that confidences in specified
ci rcunstances can be revealed to the extent the
| awyer reasonably believes necessary. And counsel
poi nts out that by enploying the word reasonably,
the rules inply that that's an objective standard.
Do you have any basis on which to argue
with that proposition?
MR NEWVMAN:  Weéll, | think by the
clear language in the black letters. | think
whet her the attorney reasonably believes that it's
necessary to prevent a crine. That's what it says.
It doesn't say whether the Bar Association or
whet her the CJIC or anybody, it's you.
CGo back to the preanble.
MR WEATHERHEAD: What function does
the word "reasonabl y" have if not to create an
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obj ective standard? Wy wouldn't it just say to
the extent the | awer believes?

MR NEWWAN. Vell, | think it
provi des sone sort of -- you know, |ike reasonable
attorney's fees. It has to be reasonable in the

schene of things.
You know, you raise the point, M.
Weat her head, about the bal ancing, and | think that
| anguage there does open the opportunity for a
bal ancing. Again, you go back to the preanble.
The attorney has to nake that courageous
deci si on hi nsel f.

MR VEATHERHEAD: But maybe al so he
takes the risk that other |awers on a board |ike
this will think he acted unreasonably.

MR NEWVAN:.  True.

MR VEATHERHEAD: If you have any
authority or can find any within the next couple of
days that indicates that that's a subjective and
not an objective standard, | sure would like to
have it.

CHAI RVAN STEPHEN SM TH.  Your five
m nutes are up, counsel.

MR NEWVAN. Thank you.

CHAI RVAN STEPHEN SM TH.  t he Board
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will take this under advisement. We will issue a
witten opinion and report.

W are going to be in recess for probably
5 mnutes, 10 ninutes.

(Wher eupon the hearing
concluded at 2:25 p.m)
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CERTI FI CATE

STATE OF WASHI NGTON )
) ss.
COUNTY OF KI NG )

I, the undersigned Notary Public in and for the
State of Washington, do hereby certify:

That the foregoi ng proceedi ngs held on the
date indicated on the caption sheet were reported
stenographically by nme and thereafter reduced to
typewiting under ny direction;

I further certify that the transcription of the
hearing is true and correct to the best of
ny ability.
Signed this 26th day of January, 2001.

Notary Public in and for this State
of Washington, residing at Seattle.
My Conmi ssion expires 10/10/03.

CSR No. BRODI K*534KB.
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Schafer Law Firm

Attorney: Rust Building, Suite 1050
Douglas A. Schafer 950 Pacific Avenue
P.O.Box 1134

Tacoma, Washington 98401-1134
(253) 383-2167 (Fax: 572-7220)

March 1, 2001

WSBA Disciplinary Board

c/o Julie Shankland, Clerk/Counsel
Washington State Bar Association
2101 - 4th Ave., 4th Floor

Seattle, WA 98121-2330

Re:  Inre Douglas Schafer; Public No. 00400031
Corrections to Transcript of Disciplinary Board Hearing

Dear Disciplinary Board Members:

Yesterday | received from Ms. Shankland a copy of the transcript of the hearing on
this matter that was held before the Disciplinary Board on January 12, 2001. The copy
shows that the transcript was filed on February 7, 2001. Having now read the transcript, |
feel that the following corrections must be brought to your attention and placed in the
record so that neither you nor others who read the record will be misled.

On pages 3-4 of the transcript Mr. Douglas Smith reports his recollection of my
phone conversation with him that occurred a year earlier, on January 20, 2000. His
recollection that I had sought names, addresses, and phone numbers of Disciplinary Board
members was faulty and is therefore misleading, perhaps to my detriment. Enclosed for the
record is a copy of Ms. Shankland’s letter of January 21, 2000, describing that phone
conversation, as had just then been reported to her by Mr. Smith, and also a copy of my e-
mail to her of January 27, 2000, responding to her letter. @

On page 17, lines 19-24, Mr. Newman was mistaken in stating, “Remember, when
he [Schafer] went public with the Declaration under penalty of perjury, that motivated an
attorney here in Seattle to contact him and say, oh, by the way, Anderson is taking
kickbacks from Hamilton in the form of payments for a Cadillac.” First, Seattle attorney
Camden Hall of Foster Pepper and Shefelman (then representing Anderson’s divorcing
wife, Diane) had contacted me on February 1, 1996 (weeks before | even drafted my
Declaration on February 16, 1996) and disclosed, requesting anonymity, that Anderson’s
Cadillac acquisition and his handling of the Hoffman Estate both should be investigated. |
had left a note on Diane Anderson’s door the previous evening seeking to speak with her.


Doug's Thinkpad
Acrobat pages 32-34.


WSBA Disciplinary Board
March 1, 2001
Page 2

Second, I never “went public” (whatever that means) with my Declaration in 1996 except
for (1) including it in my Court of Appeals Petition for Discretionary Review that I filed on
April 26, 1996, and (2) faxing selected pages from that filing, including the Declaration, to
three newspapers, each of which ignored it.

On page 18, lines 13-14, the two references to “McKenna” should be corrected to
“McKean,” the Gig Harbor lawyer who was getting unlawful kickbacks from Hamilton and
others.

On page 28, line 12,“couldn’t” should be corrected to “could.” Whether I mispoke
or the court reporter misheard, |1 do not know. But the sentence beginning on line 9 should
correctly read, “I had a number of bits of information that there was a public hospital that
appeared to be out well over a million dollars that it still could recover.”

Thank you for permitting me to correct the record and to call your attention to
these corrections.

Very truly yours,

Douglas A. Schafer

Enclosures

cc: Christine Gray, Disciplinary Counsel
Shawn T. Newman, Co-Counsel
Donald H. Mullins, Co-Counsel



Subject: Your Recent Letter to Doug Schafer
Date: Thu, 27 Jan 2000 15:17:56 -0800
From: Doug Schafer <d_schafer@hbigfoot.com>
To: Bar DB Counsd Julie Shankland <julies@wsba.org>
CC: "Michds, M. Janice" <janm@wsba.org>, "Eymann, Dick" <rceymann@fgegj.com>

Julie Shankland:

Your letter of 1/21/00 was forwarded to me from my old address (1019
Peacific Ave,, Suite 1302). My preference has always been that you and
othersdirect mail to my Post Office Box listed in the WSBA's lawyer
database and that has been unchanged for many years: P.O. Box 1134,
Tacoma, WA 98401-1134.

BTW, if thereis any published rule that prohibits me from communicating
with aDisciplinary Board or a BOG member about my concerns with the
Ba's disciplinary system generdly or in the context of a specific

case, please cite me to the published rule. | thought the non-lawyers

and lawyers who oversee the lawyer disciplinary systems were supposed to
act like "reasonably prudent persons.” Reasonably prudent persons
usualy wish to be informed of problems under their oversight. I'm not
surprised that the individuas responsible for the lawyer disciplinary
gystem'’s problems take the position that it's improper for acritic to

report them to anyone who might be in a position to address them -- most
reasonably prudent persons call that a " cover-up.”

Thank you for your courtesy,

Doug Schafer, Idedigtic Lawyer in Tacoma.
http://members.aa.net/~schafer/

[Ed: since mid-2001, http://Amww.dougschafer.com]



Washington State Bar Association
2101 Fourth Avenue — Fourth Floor
Seattle, WA 98121-2330

Julie Shankland Phone: (206) 727-8280
Clerk/Counsel to Disciplinary Board Fax: (206) 727-8320
julies@wsba.org

January 21, 2000

Douglas Ende

Disciplinary Counsdl

2101 Fourth Avenue-4th floor
Sesttle WA 98121

Chrigtine Gray

Disciplinary Counsdl

2101 Fourth Avenue-4th floor
Seattle WA 98121

Kurt Bulmer
Attorney a Law

201 Westlake Ave N
Seattle WA 98109

Re  Ex-parte contact with Disciplinary Board member initiated by respondent Douglas
Schafer

Dear Mr. Ende, Ms. Gray and Mr. Bulmer:

On Thursday, January 20, 2000, Disciplinary Board member Douglas Smith notified me
that Douglas Schafer had telephoned his office and spoken with him. This telephone
conversation concerned Mr. Smith and he contacted me to discuss what action, if any, should be
taken because of Mr. Schafer's contact. He authorized me to send this letter to the partiesin the
two active discipline matters involved to make written disclosure of this contact.

On Thursday January 20, 2000, Mr. Schafer called Mr. Smith's law office and spoke with
adaff member. Initidly, Mr. Schafer only identified himsdf as a Tacoma lawyer and asked for
the dates of up-coming Disciplinary Board mestings. The staff member connected Mr. Schafer
with Mr. Smith, who provided thisinformation to Mr. Schafer. Then, Mr. Schafer identified
himsdf and told Mr. Smith that he (Mr. Schafer) was the grievant on the Grant Anderson
grievance. Mr. Schafer stated that a stipulation in the Anderson maiter would be sent to the
Disciplinary Board soon. Until Mr. Schafer made this statement, Mr. Smith was completely
unaware that an active grievance was pending, much less that a stipulation would be presented to
the Board. At thistime, Mr. Smith told Mr. Schafer that he could not, and would not, talk to him
about any matter that was currently, or would potentidly in the future, be considered by the
Disciplinary Board. Mr. Smith explained that ex pane contact with the decision-making body



was ingppropriate. Mr. Schafer sated that he did not intend to discuss the Anderson matter, but
wished to spesk about the handling of disciplinary mattersin generd.

Mr. Schafer continued the conversation by giving his opinion that the Bar Association
was not following RLD 11.1, with regard to discipline matters generdly. Mr. Schafer also asked
for information on newly appointed Disciplinary Board members, including two new citizen
members. He also mentioned that he had been the grievant in the Gerdd Nell matter. Mr. Smith
was not aware of the status of that case. He recused himsdlf in that matter. Mr. Smith told Mr.
Schafer again that he could not, and would not, make any comments that could be interpreted as
acknowledgement of the existence of a grievance, information about which might not be public.
Mr. Smith concluded by saying to Mr. Schafer that the conversation was arguably inappropriate
ex parte contact, even though that may not have been Mr. Schafer'sintent.

Although Mr. Schafer's communication was unfortunate and perhaps even ingppropriete,
Mr. Smith does not believe he needs to recuse himsdf from consideration of the Grant Anderson
matter for the above reason. After he reviews the materias regarding the grievance, Mr. Smith
must decide whether he will recuse himself for other possible reasons. Mr. Schafer did not
convey any information or opinions about the substance of the Anderson matter to Mr. Smith. If
ether Mr. Ende or Mr. Bulmer object to Mr. Smith's participation in the Anderson maiter, please
contact me as soon as possible.

Very Truly Yours,
Julie Anne Shankland
Clerk/Counsd to the Disciplinary Board

CC: Douglas Schafer
Douglas Smith



